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the fraudulent consideration of a prom- 
issory note, given by father to son, to 
defraud the United States by decreasing 
former's property, to have his name put 
on pension roll. 

The matter has been fully considered 
in New York. Nellis v. Clark, 20 
Wend. 24, was a suit on a note given 
in part consideration for fraudulent con- 
veyance of land. It was held that the 
fraudulent nature of the contract may 
be shown by defendant, and that plain- 
tiff could not recover. Nelson, C. J., 
dissented. The judgment was affirmed 
in the Court of Appeals, 4 Hill 424. 
And Niver v. Best, 10 Barb. 369, de- 
cides where property is sold for the pur- 
pose of defrauding creditors and a note 
taken to secure payment, the contract 
being illegal and void, no action will lie 
by payee to recover on such note. Where 
the contract is executory, law will 
neither enforce it, nor give damages for 
its breach. 

We find it, however, to have been 



laid down by the A. Vice-Chancellor 
of the same state in 1843, in Conover v. 
Brush, 2 N. Y. Leg. Obs. 289, that the 
court will not allow one who has con- 
fessed a judgment without an adequate 
consideration for the purpose of defraud- 
ing his creditors, to impair it or set it 
aside. We find this case in Abbott's 
Digest, but have not been able to see the 
report, and cannot speak of the grounds 
of the decision. 

The New York cases were approved in 
Gondy v. Gebhart, 1 Ohio St. Rep. 262, 
which was on a bond, the consideration 
of which was a sale made to defraud 
creditors, both parties having been guilty 
of fraudulent intent. The court said : 
' ' Proof of the fraud may come from the 
defendant." 

10 Yerger 228 and Norris v. Norris, 9 
Dana 307, are to the same general effect. 
See also Rochelle v. Harrison, 9 Porter 
351. 

T. H.,Jr. 



Court of Appeals of New York. 

CHAUNCEY BARNARD i>. JOHN B. MONNOT. 

The duty of a real-estate broker consists in bringing the minds of the vendor and 
vendee to an agreement concerning the sale. 

It is not necessary that a binding contract, in writing, should be entered into 
by the parties, before the broker becomes entitled to commissions. 

Therefore, where the parties are brought together by the broker and agree upon 
a sale at a certain price and upon certain terms of payment, the broker has earned 
his commissions, though the sale afterwards fails through the unwillingness of the 
party who employed him, to fulfil his bargain. 

This was an action by a real estate broker to recover his com- 
missions on the sale of what was known as the "Hippodrome 
property," in New York. 

On the trial plaintiff proved that he was employed by defendant 
to negotiate a sale of said property at the price named, $250,000. 
Plaintiff had some negotiations with one Eno, who made several 
Vol. XV.— 14 
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offers for the property, all of which plaintiff reported to defendant, 
who rejected them and made counter-propositions on his part. 
The parties then met in plaintiff's office, and after conversation 
in plaintiff's presence, came to an agreement as to the purchase, 
the price, and the terms of payment, and left the plaintiff's office 
together to go to Mr. Wetmore's, Eno's counsel. On the way 
they stopped at the office of defendant's counsel, Mr. Logan, who 
went with them to Mr. Wetmore's, where the terms were again 
stated, and it was arranged that Mr. Logan should draw the 
contract. 

Subsequently, Logan, on the part of defendant, made objections 
to the leases on some of the property that defendant was to receive 
in exchange for the Hippodrome lot, on which Eno offered to 
remove the leases and give the property clear of them. Further 
objection, however, was made by defendant, and the sale, in that 
form, fell through, though the parties subsequently consummated 
a new bargain for a portion of the Hippodrome property at 
$170,000. 

Upon this evidence the judge presiding at the trial directed a 
nonsuit, and this was subsequently affirmed by the court in 
General Term. See the case reported, at length, in 34 Bar- 
bour 90. 

Horace Barnard and Alexander S. Johnson, for appellant, 
who was plaintiff below. 

The plaintiff was entitled to recover because — 

1. The function of a broker is to bring vendor and vendee 
together, so that their minds meet in a bargain. He has no 
power to make a contract in writing for the sale of land, and 
consequently no duty in respect thereto. Such a contract would 
have been solely to bind the parties, which the broker had no 
authority or power to do : Coleman v. Grarrigan, 18 Barb. 67 ; 
Q-lentworth v. Luther, 21 Id. 145 ; Holly v. Gosling, 3 E. D. 
Smith 262 ; Chilton v. Butler, 1 Id. 150 ; Beebe v. Roberts, 3 
Id. 194. 

2. Eno having been willing to make a written contract or to 
carry out the bargain without one, and even to make terms more 
favorable to defendant than those agreed upon, such contract 
would not have effected anything in regard to him, and defendant 
was solely and entirely responsible for the failure of the bargain, 
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and he cannot be allowed to allege his own wrongful act as a suf- 
ficient ground to defeat the plaintiff's claim : Moses v. Bierhing, 
31 N. Y. 462 ; Doty v. Miller, 43 Barb. 529 ; McG-avoek v. 
Woodlief, 20 How. U. S. 221 ; Koch v. Emmerling, 22 Id. 69. 

Edgar Logan and Amasa J. JParlcer, for appellee : — 

1. To entitle a real estate broker to commissions for effecting 
a sale there must be a binding contract between the parties, the 
signing of which is a condition precedent to the earning of the 
broker's commission. After the parties have agreed upon the 
price of the property, many things yet remain to be settled which 
do not arise and appear until lawyers are called in to make the 
written contract in detail for the parties : Gflentworth v. Luther, 
21 Barb. 147 ; Broad v. Thomas, 7 Bingham 99 ; Story on 
Agency, § 329 ; Coleman v. Q-arrigues, 18 Barb. 68. 

2. The minds of Eno and the defendant never met upon any 
essential details of the bargain by parol. It was an exchange of 
real estate, and the defendant knew nothing of the properties 
proposed to be given him by Eno, and he merely assented to the 
exchange provided he and his counsel were satisfied upon inquiry 
that the representations as to rents, &c, of the properties, were 
true. He found out they were not true, and therefore refused to 
complete a bargain. It was a mere negotiation, not a bargain, 
and the subsequent sale of part of defendant's lot to the same 
purchaser was a new and separate transaction with which the 
plaintiff had no connection. 

3. The evidence shows that plaintiff was the agent or broker 
of Eno to make a purchase. The jury would not have been 
warranted in finding that the defendant retained the plaintiff as 
his broker. 

The opinion of the court was delivered by 

Hunt, J. — The plaintiff brought his action in the Supreme 
Court against the defendant, to recover his compensation as a 
real estate broker, amounting to $2500, in effecting the sale of 
the " Hippodrome" property in the city of New York. 

On the trial the plaintiff was nonsuited. 

The judgment was affirmed at the General Term of the First 
District. The facts may be stated as follows : — 

The plaintiff, a real estate broker in the city of New York, 
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was employed by the defendant to negotiate a sale of certain real 
property of the defendant, known as the " Hippodrome" property, 
for the price of $250,000. 

He brought his negotiations to a successful issue on the 31st 
of May 1855, when the defendant and one Amos R. Eno came to 
an agreement, which was complete in all its terms, for the sale 
and purchase of the property. 

The defendant agreed to sell to Eno the " Hippodrome" pro- 
perty for $250,000, and Eno agreed to buy it at that price, to be 
paid as follows : $20,000 in cash, No. 555 Broadway at $120,000, 
and No. 74 Broadway at $110,000. 

To these terms both parties were agreed. 

The parties having agreed upon the terms of their bargain, set 
out for the office of Mr. Wetmore, Eno's lawyer, to put the agree- 
ment in writing. They stopped on the way at the office of Mr. 
Logan, Monnot's lawyer, and stated to him the terms of the 
agreement ; at Mr. Wetmore's office the terms were again stated, 
and it was arranged that Mr. Logan should draw the contract. 

Subsequently Mr. Logan, on behalf of Monnot, objected to 
certain leases which were on the pieces of property which Monnot 
was to receive, though they had been discussed and agreed upon 
by Monnot and Eno. 

Upon this objection being started, Eno offered to remove the 
leases and give the property clear of them. 

Eno was ready to carry out the contract, and no farther objec- 
tion was made on account of the leases. Monnot subsequently 
declined to perform the contract, alleging the unwillingness of 
his wife to its completion. Another bargain was therefore made 
and completed between Eno and the defendant, by which Eno 
purchased of defendant a portion of the " Hippodrome" property 
to the value of $170,000, and paid him for it by 74 Broadway 
and assuming certain mortgages. 

The plaintiff was nonsuited upon the ground that he could not 
maintain an action for his compensation, until the agreement for 
the sale of the property had been reduced to writing and signed 
by the parties. The general tenor of the written opinion in the 
court below concurred in this view of the law. 

I think the decision was erroneous. The duty of the broker 
consisted in bringing the minds of the vendor and vendee to an 
agreement. He could do no more. He had no power to execute 



BARNARD v. MONNOT. 213 

a contract, to pay the money for the one side, to convey the land 
on the part of the other, or to compel the performance by either, 
of their duties. The plaintiff produced a purchaser willing and 
ready to accept the terms of the defendant, and able to perform 
the obligation on his part. He had then earned his commissions, 
and it would be a singular conclusion of the law, that the refusal 
of his employer to complete the bargain should destroy his right 
to them. His right to the commissions depended upon the 
successful performance of the service' and upon nothing else. 
On the one hand, however much time he- might devote to the 
interests of the defendant, unless he was successful in finding a 
purchaser, he was entitled to no compensation, and on the other 
his right was perfect so soon as that condition was performed : 
Moses v. Bierbing, 31 N. Y. 462 ; McGavoek v. Woodlief, 20 
How. U. S. 221 ; Kock v. Emmerling, 22 Id. 69. In the case 
last cited, as in the present, the broad ground was assumed " that 
no contract of this character can be specifically enforced, unless 
it be fully executed :" p. 73. The court say, " Where the vendor 
is satisfied with the terms made by himself through the broker, to 
the purchaser, and no solid objection can be stated to the con- 
tract, it would seem to be clear that the commission of the agent 
was due and ought to be paid. It would be a novel principle, 
if the vendor might capriciously defeat his own contract with his 
agent by refusing to pay him, when he had done all that he was 
bound to do. The agent might well undertake to procure a pur- 
chaser, but this being done, his labor and expense could not avail 
him, as he could not coerce a willingness to pay the commission, 
which the vendor had agreed to pay. Such a state of things 
could only arise from an express understanding, that the vendor 
was to pay nothing, unless he chose to make the sale." 

Judgment should be reversed and new trial ordered. 



